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The Red House
10 Market Square
Old Amersham
Buckinghamshire
HP7 0DQ


2 November 2010

Mr Tom Hinds
High Speed Two Ltd
55 Victoria Street
London
SW1H 0EU 

Dear Tom,

HS2: Property Blight Compensation Scheme (PBPS)
Thank you for meeting with us on 11 October to discuss our proposals for the next compensation scheme.  We felt it was a most useful discussion. You raised the possibility of deferring the start of the next scheme to some point after settling the route for HS2 following the public consultation in 2011.  We agreed to consider this proposal and write to you giving our views, which is the main purpose of this letter.
Our discussion also ranged across a number of other topics. We have taken the opportunity to summarise our thinking on some of these topics too.  We discussed providing further evidence on the extent of property blight as it has arisen with HS2.  We will be writing to you separately on this matter.
1. Spreading blight by acquisitions
You expressed concern that the acquisition of properties under a compensation scheme might itself magnify the occurrence of blight.

British Rail purchased en masse properties in anticipation of implementing specific routes for CTRL.  In some instances streets of houses were left unoccupied, to the detriment of the neighbourhood and the values of nearby properties.  For this reason the Interdepartmental Working Group on Property Blight expressed concern about the risks of spreading blight.  However, British Rail’s behaviour was a major contributor to the problem as they acquired properties in advance of need or even a decision of the route and then inadequately managed them.  This undoubtedly exacerbated problems with the values of nearby property and affects on communities.  But there is no reason to replicate either purchasing ‘en masse’, or the inept means of managing properties once acquired.

A key feature of our PBPS proposals is to allow the property market to effectively ignore the potential impact of HS2 until, either 
· HS2 creates detriment to property values through real changes in the physical environment actually occurring (ie construction work has begun), or
· HS2’s physical impacts although not started are expected to be both so considerable and imminent that irrespective of HS2 Ltd guaranteeing unblighted prices, purchasers will not purchase at unblighted values (as they either require an incentive to tolerate the disturbance or to suffer the costs of moving again to avoid them)
As a result the great majority of property owners in the vicinity of the line will not feel any urgency in selling their property.  They can live their lives normally, deciding if and when it is appropriate to move in accordance to the events that would otherwise trigger moving.  The reason they can do this is, when, at a time of their choosing they wish to move, either someone else (on the open market) will pay the unblighted market price, or HS2 Ltd will (under the terms of the PBPS).
This is achieved because potential purchasers will be entitled to compensation if they need it under the PBPS, either:

· Because the PBPS will come into operation should the government decide to press ahead with the railway after the consultation, or
· Because the PBPS is already operational (as the announcement of the route has already been made)
If HS2 Ltd manage sensitively such properties that they are obliged to acquire, this should not exacerbate the underlying HS2-generated level of blight.  For example, we are currently a few years away from commencing seriously disruptive construction work, and while property prices are already depressed (in anticipation of this), the rental market will continue to be based on the state of the environment for the rental period – ie unchanged.
2  Will the PBPS (as proposed) give the necessary confidence to the market?

We discussed what was needed to provide the necessary confidence to the market - in effect to make prospective purchasers still purchase at unblighted prices. 
I hope it was helpful that Robert Raffety the originator of the Central Railway scheme was with us and you were able to ask him first hand about their scheme.
What purchasers and their lenders need is:
· Sufficient assurance that the property would be eligible for the PBPS, should its value be adversely affected by HS2
· Confidence that HS2 Ltd would pay up, and at a realistic unblighted price.
We discussed certain options and considerations.
Announcing the Undertaking with the supporting PBPS scheme details, but not identifying the properties to which it might specifically apply
We agreed that this option (which was our original proposal) entailed negligible administrative costs unless and until actual purchase of a property by HS2 Ltd was needed. There was a risk however that it might not provide sufficient assurance to prospective purchasers. 
Crucially it would depend on the words of the PBPS scheme, and whether purchasers and their lenders felt in doubt as to whether it applied to that particular property or not. 

Tying the Undertaking to a specific property (as Central Railway did)

This option has advantages to the purchaser and lender as it can provide clear assurance that the particular property would be covered by the scheme.

It would, in our view, not be necessary to carry out valuations at this stage (as Central Railway did) as this could be done if and when the sale of the property to HS2 Ltd was needed.  Valuations at the outset would be an unnecessary expense and in any event have to be updated if a sale to HS2 Ltd eventually proceeded, unless a house price index was adopted (as Central Railway and BAA did).
Another option discussed was to tie it to some properties (eg those most severely impacted) but not to others (who would not be debarred from claiming but not be given a provisional indication they would be covered). Such a 2-tier solution would inevitably create issues for properties not in the top tier with a concomitant adverse effect on market confidence.
Importance of HS2 Ltd being seen to be fair and fully compensating eg with no threshold 

It is essential that there is confidence by all concerned (lenders, agents, purchasers), that HS2 Ltd would compensate affected owners and at realistic unblighted prices. 

Being seen to be fair under the current EHS and in the early cases of the next scheme will be crucial.  The experience from HS1 is unhelpful, with substantial publicity given to cases of people who failed to be compensated in what appeared to be unfair and unreasonable circumstances. HS2 Ltd will need to proactively manage this, as once confidence is lost it is difficult to regain.

It is recognised any scheme must avoid abuse.  But if the PBPS does this by introducing rules such as a ‘loss in value’ threshold (as EHS does) the government will immediately and unequivocally have said some people must stand the loss themselves.  Even at figures of 5% (rather than the 15% the EHS uses) many prospective purchasers will demand a discount in case the property will be affected but fail to qualify under the scheme. 
Thresholds will prevent confidence in the market from being restored. It is preferable to manage the operation of the scheme through other means (eg by the application and panel process plus charges eg for failed applications) rather than adopt an upfront threshold as this will be translated into discounts and loss in market confidence.   

Satisfying mortgage lenders about the scheme is important and should be done irrespective of the option selected. Consulting lenders in advance of a public consultation is advisable to ensure that the proposals would be sufficient to give them the necessary assurance. As Robert Raffety explained at the meeting, the support of lenders was a key factor in the success of the Central Railway Scheme.
3.  Will the PBPS scheme be overused?

You raised concerns about whether the PBPS that we had proposed would be over used.

There are already large disincentives to moving that prevent the PBPS from suffering from overuse/abuse – even if HS2Ltd pay the full unblighted price:

· The PBPS scheme makes no contribution to the costs of moving, including stamp duty. Such costs remain to be borne by the property owner. A conservative figure, at even average house prices, would put this at about a year of salary

· The RICS process used for settling the unblighted price is likely to give rise to a conservative figure

· Property owners do not willingly undertake the upheaval and disturbance to their lives, and their families lives, that moving requires, unless it is necessary.  Again this is not compensated

· The process will take longer if a sale to HS2Ltd is made
· There are costs involved for property owners if applications fail to show (through the valuation process) that there is in fact a loss in market value.

It is important in an attempt to prevent over use or abuse, that the PBPS rules do not destroy the very confidence in the property market that it seeks to restore.  We appreciate this is a fine balance. The Central Railway experience showed how it was possible, and did deliver confidence (albeit by also paying a premium). This approach is discussed at 5 below.  

4. Indefeasible entitlement to Land Compensation Act (1973) payments
You were concerned about the positioning of our proposed compensation scheme and the payments that might be due under the Land Compensation Act (LCA), one year after HS2 is operational.
In the case of owners of properties that are never acquired by HS2 Ltd, the solution is simple: the entitlement under the scheme is to a top-up payment to take the compensation paid under the LCA up to the unblighted market value.  To obtain the top-up payment, the claim under the LCA would first need to be settled, and this could be a requirement of the PBPS.
For properties that had been acquired by HS2 Ltd, and then sold on at blighted values, the arrangement should be that the sale contract includes a clause requiring that any LCA payment by reason of HS2 is remitted to HS2 Ltd. [check legality] This is presumably not a unique circumstance and has been addressed before. 
5. Deferring start of successor scheme to beyond selection of route, for example from when the Hybrid Bill is started.
You specifically asked for our thoughts on how effective the guarantee might be if sales to HS2 Ltd under the PBPS were to commence not when the route was selected (following consultation in 2011), but from some later date in the process. This would mean that purchasers and lenders would have the Undertaking (giving the details of the PBPS) to rely on when the route was selected (to give market confidence), but no sale could be made to HS2 Ltd until the later date of when the PBPS becomes operational. 
Having an interval between the Undertaking/PBPS announcement and when sales to HS2 Ltd could be made was what we had originally proposed, but with the Undertaking being given before route selection ie from when the government chose to give an EHS instead.

We understand the motivation for wanting this interval, as it avoids HS2 Ltd purchasing properties:

· Earlier than may be necessary
· That only have depressed prices due to unfounded and temporary anxieties about the impacts of construction or final operation, that exist because insufficient information is available.

But such purchases by HS2 Ltd would be avoidable and without owners suffering blight only if the promise of a scheme can successfully stabilise the property market.
While we had suggested that an undertaking might be effective at addressing blight before the route is selected following consultation, the question is whether it might be afterwards.  The problem with the position after route selection is that:

· It will be much clearer HS2 is going ahead, and
· The period before actual construction will occur will in general terms both be known and be short compared to the period a new purchaser might expect to own the property in the normal course events.
For properties that may become seriously blighted, there are problems with making decisions on the HS2 route but deferring the start of the scheme, even if compensation to the full unblighted value will subsequently be available.  Potential purchasers will be discouraged by the prospect of the local environment changing (with construction causing nuisance and dis-amenity) and as a result wanting to move well in advance of when they might otherwise (eg when their children have left school, or on retirement).  
Should they purchase an affected property in this interval, this would result in the need to bear additional costs and inconvenience from moving that would not arise if they purchase a property that would not be affected.  To purchase an affected property, purchasers would consequently require an inducement to suffer this cost and inconvenience. In the absence of other arrangements, the inducement would be a discount from the unblighted value of the property.
[We have discussed your idea with Robert Raffety, as he needed to consider issues with keeping the property market functioning in the scheme he developed for Central Railway.]

The Central Railway scheme provided an inducement in a different way: a premium was offered by Central Railway above the unblighted market value if the railway went ahead and Central Railway purchased the property, so the premium would compensate for cost and inconvenience.  The offer to purchase at a premium transferred with the property.
There are therefore two means of addressing the problem of potential purchasers requiring an inducement to buy certain properties:

· Run the compensation scheme from the point of route selection, (as originally intended), so that when the prospect of getting unblighted value is insufficient to make potential purchasers prepared to buy, the scheme is available and HS2 Ltd makes the purchase
· Defer scheme start date from when HS2 Ltd would actually purchase qualifying properties (say until start of the Hybrid Bill) but pay a premium on top of the unblighted price to overcome the disinclination to purchase as the need to move again seems imminent. Without a satisfactory premium, an undertaking to operate the scheme from a later date would fail to stabilise the market.
With either approach, the earlier that the terms of the scheme and the Undertaking to give unblighted compensation are announced the better, as it will address the existing blight from the date the announcement is made.
The problems with the premium approach are that:

· The premium would need to be large compared to the payment under the compulsory purchase arrangements (that are subject to a fairly low maximum) to be effective, which would create issues for the compulsory purchase arrangements.  This would need to exceed the stamp duty and other moving costs. The interaction with compulsory purchase could be managed by allowing compulsory purchase cases to be eligible for the new blight scheme, which they would be (once the deferred date had passed) unless positively excluded
· The premium would need to be specified, for example as a percentage depending on value (to mirror stamp duty) for all compensated properties, so that there is no uncertainty about the circumstances in which it would apply.
But as explained above, if the PBPS is deferred without a premium being introduced (which is sufficiently large to be effective), purchasers will not be prepared to purchase on the open market without a discount, and market confidence will not be restored. 

The problems with running the scheme from when the route is selected are:
· If HS2 does not finally go ahead, the scheme will still have some costs (as the EHS does)
· If good information is not provided about the likely impacts of the construction work then it can be argued that risk aversion will transform uncertainty to blight and more properties will need to be purchased (than otherwise would be the case). 
However, there are still large financial and social disincentives to moving even when the unblighted price is guaranteed (eg no compensation for stamp duty etc, which are discussed under 3 above). Only those who actually have a strong reason to move are prepared to incur such costs and inconvenience.

It is difficult to be certain about the number of properties that will be acquired through the PBPS proposals.  While the number of properties within the route corridor can and are being calculated according to their distance from the line, in practice other factors will be more important:
· How disruptive, noisy, polluting and intrusive the construction work and the workforce conducting it are in particular places 
· How disruptive, noisy, and intrusive the railway’s operation and its impact on amenity will be in particular places 
· The extent to which lack of information magnifies concern about these above factors and further depresses property prices

· The extent to which poor management of any properties acquired by HS2 Ltd itself results in detriment to the environment. 

The last two of these are up to HS2 Ltd to manage.  The first two unavoidably result in blight: the issue is not whether it arises but who suffers its costs.  
We are heartened that the Secretary of State seems (from his addresses to local representatives when he visited route 3 in September and at the Lobby Day on 25 October) to be committed to not making individuals suffer losses in value arising from the creation of nationally important infrastructure projects. He also stated they would be introducing the best compensation scheme yet in the UK.
From the promoters viewpoint there are substantial advantages in providing a compensation scheme that is seen to be fair and just by those affected. It removes one of the factors that causes bitter and dogged resistance to the construction of the railway.

We believe that the measures that we proposed to discourage unnecessary or speculative applications would provide effective containments of the PBPS to properties materially affected by property blight.

Yours sincerely
[image: image1.jpg]“ACTION
ALLIANCE




Hilary Wharf
HS2 Action Alliance

Copies to:

 Miranda Carter, Head of Environment and Planning, HS2 Ltd
 Philip Graham, Deputy Director High Speed Rail, Department for Transport
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